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NOTES AND DISCUSSIONS 



THE WILL OF PASION AND ITS SEALS 
Demosthenes xlv. 17 

Whether or not in Athens witnesses to a will joined the testator in seal- 
ing is still a subject of controversy. Schoemann's attempt to answer the 
question in the aflSrmative by citing Dem. xxviii. 5 has long since been 
disposed of by the rather obvious objection that the transaction there sug- 
gested is not the sealing of a will at the time of its execution, but the reseal- 
ing by executors and their witnesses after the death of the testator.' A 
passage now cited in discussions of the question is that in which the "seals" 
of Pasion's will are spoken of in the plural: ovkovv eiircp aX-qOU ^v, ixp^v 
avTo TO ypaixfiaToov as rov €)(tvov c/xjSaXeiv koX tov irape^fovra fiaprvpav, tv' ex 
T^s SXrjdciai Kal Tov to, (TtjixC tSeiv oi ^ev 8i/<a(TTai to Trpay/j.' tyvDaav? But 
before the passage can properly be admitted as evidence on this point, it 
must be demonstrated that we have not here also an allusion to a resealing 
by executors, and that the seals in question are in fact those which were 
affixed to the instrument at the time of its execution. So far as I have been 
able to ascertain, this distinction has not been attempted, and the precise 
details of the transactions in which the alleged will and the copy were 
involved have not been worked out. And it is by no means easy to extract 
them from the purposely muddled argument of ApoUodorus. 

If we assume that the seals mentioned originated in a resealing similar 
to that suggested in Dem. xxviii. 5, we must believe that the will was opened, 
probably in the presence of witnesses, by the executors after the death of 
Pasion, its provisions ascertained, and the instrument resealed, possibly by 
both executors and witnesses. It was then returned to the custody of the 
depository. If this was the course of procedure, the copy produced by 
Phormion at the arbitration is more likely to have been drawn on this occa- 
sion than when the original was executed by Pasion. 

I Cf. M.S.L., p. 596, n. 301; Beauchet, III, 662, n. 3. Beauchet's further state- 
ment (p. 664), however, that the sealing mentioned by Demosthenes was due to the 
testator's having neglected to take this precaution, may be doubted. It seems much 
more likely that an original seal or seals on the outside of the document (Aristoph. 
Wasps 583 ff.; cf. Bonner, "The Use and Effect of Attic Seals," Class. Phil., Ill, 406) 
had been destroyed when the will was opened by the executors, and that what Demos- 
thenes suggests as the proper procedure is a resealing. 

*Dem. xlv. 17; cf. Wyse, Isaeus, p. 387; Bonner, op. cit., p. 403. For accounts 
of the litigation between Phormion and ApoUodorus, cf. the introductions of Sandys 
and of Kennedy to Dem. rxxvi, xlv, and [xlvi]. 
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But it is reasonably certain that the original instrument had never been 
opened. For Apollodorus argues repeatedly (Dem. xlv. 23,26; [xlvi. 2ff.]) 
that the witnesses who have testified cannot possibly know that the docu- 
ment presented by Phormion is a true copy of the will because they were not 
present when the will was executed and it was not opened, as they have 
themselves testified, at the arbitration. This loses all point and purpose if 
we beUeve that the will had been opened and its contents noted, either when 
the executors entered upon their duties or subsequently. And Apollodorus 
himself admits that since the execution of the will he has never made any 
attempt to get possession of the instrument (Dem. xlv. 21, 41). Further, 
that the alleged copy in question was drawn when the original was executed 
and not after the death of Pasion is clearly shown by the statement of 
Apollodorus ([Dem.] xlvi. 28) that "no one ever makes a copy of a will." 
This, whether it be true or false, is absolutely meaningless unless the copy 
purported to have been made when the original was executed. Apollodorus 
may have been an unprincipled rogue, but he — or his logographus — ^was 
not so simple as to weaken his case with such pitiful inanities. 

The transaction, then, was probably as follows: Pasion, when he exe- 
cuted the will deposited with Cephalion, prepared a copy which was 
intrusted to Phormion or to another of the executors (cf. Lys. xxxii. 7). 
This copy was no doubt used by the executors for purposes of reference and 
the original left unopened with the depository until it should become neces- 
sary to produce it. As none of the legatees made any objection to the settle- 
ment of the estate in accordance with the provisions of the copy, no move 
was made to consult the original instrument until Apollodorus brought his 
SiKT) a<f)opiJi,rji against Phormion, nearly twenty years later. The latter's 
challenge was intended to compel Apollodorus either to open the original 
will, which would then be put in evidence, or, by refusing, virtually to admit 
the validity of the copy. Upon the declination of the challenge, the copy 
was placed in the echinus, to be read to the jury together with the challenge. 

The transaction, then, is not analogous to that suggested in Dem. xxviii. 5, 
and the seals are those which had been affixed at the time that the wiU was 
executed.' While the passage is thus shown to be pertinent to the discus- 
sion, I do not feel sure that the use of the plural (o-i^yueia) is to be regarded 
as proof that the witnesses also had sealed. Here, and also in Aristoph. 
Wasps 583 ff., may not the seal of the testator have been afiixed in duplicate 
to more than one place for greater security? There is, however, nothing 
to indicate that witnesses could not join the testator in sealing if that seemed 
advisable, as Wyse (Isaeus, p. 387) and Bonner (op. cit., p. 404) justly 

observe. 

Geobge Millbe Calhoun 
University of Texas 

iThe very fact that the opening of the document called for the formality of a 
challenge shows pretty clearly that the seals were external and not "subseals." 



